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Summary 

Taylor Swift made headlines around the world when she, in conjunction with other holders of 
rights to her music, pulled her entire catalog of music from the digital steaming service Spotify in 
November 2014. As a songwriter, a composer, and a singer, Ms. Swift is entitled to get paid for 
( 1 ) the reproductions and performances of the notes and lyrics she creates (the musical works), as 
well as (2) the reproductions and performances of the sound of her voice combined with the 
instruments (the sound recordings). The amount Ms. Swift gets paid for her musical works and 
sound recordings depends on market forces and on contracts among a variety of private-sector 
entities. These forces and contracts are greatly affected by federal copyright law. 

The laws that determine who pays whom in the digital world were written, by and large, at a time 
when music was distributed mainly via radio broadcasts or physical media, such as sheet music 
and phonograph records, and when each of these forms of distribution represented a distinct 
channel with unique characteristics. With the emergence of the Internet, Congress updated some 
copyright laws in the 1 990s. It applied one set of laws to digital services it viewed as akin to radio 
broadcasts, and another set to digital services it viewed as akin to physical media. Since that time, 
however, consumers have increasingly been consuming music via digital services that incorporate 
attributes of both radio and physical media. Under existing law, the companies that compete in 
delivering music to listeners face very different cost structures, depending on the royalty 
provisions applicable to their unique business models. The royalties received by songwriters, 
performers, music publishers, and record companies for one play or sale of a particular song may 
vary greatly, depending upon the particular business model of the company delivering the music. 

Congress granted a nonprofit company called SoundExchange the authority to negotiate with 
digital music services on behalf of record labels and to agree to royalty schemes that could be 
binding on all copyright owners. Several digital services have reached agreements with 
SoundExchange. The authority of SoundExchange to reach such agreements expires at the end of 
2015. 

In February 2015 the U.S. Copyright Office published a report, Copyright and the Music 
Marketplace, offering Congress a series of recommendations for changing copyright law in light 
of music industry developments. It advocates for greater parity among rights holders and different 
licensing services, and greater transparency when they reach privately negotiated agreements. 
Music streaming services Spotify and Tidal have reportedly received equity investments from 
record labels in exchange for the rights to license their music catalogs. Such investments could 
impact the amount of royalties available to artists like Ms. Swift. 

Efforts are actively under way, both in Congress and within the executive branch, to update the 
legal framework governing the music industry. In the meantime, the courts have been interpreting 
how to apply 20 th -century copyright laws to a 21 st -century music marketplace. This report 
describes the current legal framework governing licensing and rate -setting in the music industry. 

It also examines the changes in technology and consumer behavior that have reshaped the 
industry. 
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Introduction 

Taylor Swift made headlines around the world when she, in conjunction with other holders of 
rights to her music, pulled her entire catalog of music from the digital steaming service Spotify in 
November 2014. 1 As a songwriter, a composer, and a singer, Ms. Swift is entitled under federal 
law to get paid for (1) the reproductions and performances of the notes and lyrics she creates (the 
musical works), as well as (2) the reproductions and performances of the recorded sound of her 
voice combined with the instruments (the sound recordings). Reportedly, Spotify and Ms. Swift 
reached an impasse when Spotify declined to prevent listeners of its free, advertising-supported 
service from accessing her music, while still making Ms. Swift’s music available to the paying 
subscribers of its Spotify Premium Service. 2 

The amount Ms. Swift gets paid for her musical works and sound recordings depends on market 
forces and on contracts among a variety of private -sector entities. These relationships are strongly 
influenced by federal laws that affect the licensing of rights to music, particularly copyright and 
antitrust laws, as well as the courts’ interpretations of them. Congress wrote these laws, by and 
large, at a time when music was distributed mainly via radio broadcasts or physical media, such 
as sheet music and phonograph records, and when each of these forms of distribution represented 
a distinct channel with unique characteristics. 

With the emergence of the Internet, Congress updated some copyright laws in the 1990s. It 
attempted to strike a balance between combatting unauthorized use of copyrighted content — a 
practice some refer to as “piracy” — and protecting the revenue sources of the various players in 
the music industry. It applied one set of copyright laws to digital services it viewed as akin to 
radio broadcasts, and another set of laws to digital services it viewed as akin to physical media. 
Since that time, however, the emergence of services such as Spotify has, as the U.S. Copyright 
Office noted, led to the “blurring of the traditional lines of exploitation.” 3 Sorting out who is 
owed what money has become increasingly complex. In the meantime, the courts have been 
interpreting how to apply 20 th -century copyright laws to a 21 st -century music marketplace. 

Efforts are actively under way, both in Congress and within the executive branch, to update the 
legal framework governing the music industry, even as the courts continue to make their mark. 
This report describes the current legal framework governing licensing and rate -setting in the 
music industry. It also examines the changes in technology and consumer behavior that have 
reshaped the industry. 



1 Eric Pfanner and Takashi Mochizuki, “Sony Re-Evaluates Support for Free Music Streaming: Move Prompted by 
Swift Pulling Music from Spotify,” Wall Street Journal, November 14, 2014; Steve Rnopper, “Spotify Founder to 
Taylor Swift: ‘Our Interests Are Totally Aligned with Yours,’” Rolling Stone, November 12, 2014, 
http://www.rollingstone.com/music/news/spotify-founder-to-taylor-swift-our-interests-are-totally-aligned-with-yours- 
201411 12. Ms. Swift was not the first artist to withdraw music from Spotify; Thom Yorke, the lead singer of the band 
Radiohead, did so in 2013. See Geoff Duncan, “Why is Thom Yorke Pulling His Music from Spotify? In a Word: 
Royalties,” Digital Trends, July 15, 2013, http://www.digitaltrends.com/music/how-do-music-royalties-work-and-why- 
does-everyone-complain/. 

2 Andy Fixmer, “Taylor Swift Record Company Says Spotify Paid a Lot Less Than $6 Million,” Maskable, November 
12, 2014, http://mashable.eom/2014/l 1/12/taylor-swift-spotify-payout/. 

3 Maria A. Pallante, Register of Copyrights and Director et al., Copyright and the Music Marketplace, U.S. Copyright 
Office, February 2015, http://copyright.gov/docs/musiclicensingstudy/ (2015 U.S. Copyright Office Report), p. 25. 
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Overview of Legal Framework 

Under copyright law, creators and performers of musical works have certain legal rights to their 
works. They typically license those rights to third parties, which, subject to contracts, may 
exercise them on behalf of the composer, songwriter, or performer. 



Reproduction and Distribution Rights 

Owners of musical works and owners of sound recordings possess, and may authorize others to 
exploit, among other rights, the following exclusive rights under the Copyright Act: 4 

• the right to reproduce the work (e.g., make multiple copies of sheet music or 
multiple copies of digital files) (17 U.S.C. §106(1)) 

• the right to distribute copies of the work to the public by sale or rental (e.g., sell 
copies of sheet music in stores, sell copies of digital files on iTunes or Google 
Play, or distribute temporary server copies via certain streaming services such as 
Spotify) (17 U.S.C. §106(3)) 

In the context of music publishing, the combination of reproduction and distribution rights is 
known as a “mechanical right.” This term dates back to the 1909 Copyright Law, when Congress 
required manufacturers of piano rolls to pay music publishing companies for the right to 
mechanically reproduce musical compositions. 5 As a result, music publishers began issuing 
“mechanical licenses” to, and collecting mechanical royalties from, piano-roll manufacturers. 6 
While the means of transmitting music have gone through numerous changes since, including the 
production of vinyl records, cassette tapes, and compact discs (CDs), the term “mechanical 
rights” has stuck. For sound recordings, reproductions and distribution rights apply only to 
recordings originally made permanent, or “fixed,” 7 after February 15, 1972. 



Public Performance Rights 

The Copyright Act also gives owners of musical works and owners of sound recordings the right 
to perform works publicly (17 U.S.C. §106(4) and 17 U.S.C. §106(6), respectively). However, for 
sound recordings, this right applies only to digital audio transmissions. Examples of digital audio 
transmission services include the Sirius-XM satellite network, the Music Choice cable network, 
and online streaming services such as Pandora and Spotify. 



4 2015 Copyright Office Report, p. 25. Additional exclusive rights, a detailed description of which is beyond the scope 
of this report, include the right to create derivative works (e.g., a new work based on an existing composition) (17 
U.S.C. §106(2)) and the right to display the work publicly (e.g., by posting lyrics on a website) (17 U.S.C. §106(5)). 

5 A video demonstration of a player piano and mechanical roll in action is available at YouTube, “I’ll See You in My 
Dreams — Lee Sims Piano Solo,” published on August 14, 2010, https://www.youtube.com/watch?v=XauZT3GYbY8. 

11 Kevin Zimmerman, “Songwriter 101: Understanding Mechanical Royalties,” BMI, March 27, 2005. 

7 A fixed work is one “in a tangible medium of expression when its embodiment in a copy or phonorecord, by or under 
the authority of the author, is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise 
communicated for a period of more than transitory duration.” 17 U.S.C. §101. Fixation is an example of the many 
terns of art that the Copyright Act frequently employs; these terms often have meanings that differ from ordinary usage 
in everyday language. See CRS Report RL33631, Copyright Licensing in Music Distribution, Reproduction, and Public 
Performance, by Brian T. Yeh. 
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